Administrative & Regulatory State – Prof. Brookes Billman
1) Theories of Statutory Interpretation


Legal formalism – law is a closed set of rules developed through the common law – judges determine what these rules are

Legal Realism – law shouldn’t be as rigid as formalists see it – should be realistic in dealing with legal problems – do what is practical and what makes sense in case
Legal Process – law is a process that starts with legislature and goes through judiciary – goal is to deal with the problems of complex society – law has a purpose – all parts of gov’t have a role to play

Legislative re-enactment doctrine – idea that if court interprets statute one way Congress can overrule this interpretation by passing legislation

Textualism – best place to look for intent of legislature is in words they wrote – interpret statute using its wording unless result is absurd 

· Specific governs general – can’t look to general terms when specific section discusses issue

· Problems

· What if the legislature made a mistake in drafting?

· Textualist would say that the court doesn’t have the responsibility to correct Congress’ mistakes

· Congress must amend statute if they want a change

· What if they didn’t think about a certain contingency?

· Criticism of this approach –  

· Courts can in some defined way interpret statutes as to what Congress intended – this avoids the need to always go back to the legislative branch which can be very time consuming

· Judiciary is in a better position to fill in the gaps and deal with situations that legislature didn’t think of

· Judges clearly make law – denying this is unhelpful
· Textualist would say this is boundless, no restrictions
Legal process – looking for meaning of law, its purpose – in order to do this can use legislative history, societal values/standards & problems statute intended to solve

Technical Reading – not a plain reading, a more informed reading of what a
word means within the context
Funnel of statutory interpretation: Eskridge and Frickey:

· Text/other statutes – generally give most weight – start with this, but usually supplement with other considerations
· Legislative history/ purpose – Holy Trinity
· Evolution of statute
· Current policy considerations
Democratic process – arguably further down funnel you go further from democratic legislature you go

Holistic approach to statutory interpretation – generally want to read statute in way as to give consistent effect to all parts 
Legislative supremacy – if the legislature enacted something the agency must be subordinate – Congress has to be very clear on what they want – court’s job to go by plain meaning without going into intent b/c that’s too subjective
· Billman doesn’t believe in a strong legislative supremacy model – this isn’t what founders would have endorsed – judiciary meant to have some interpretive role
Views of how legislature works

· Deliberative
· Gov’t tries to represent the public 
· Do what’s best for public good
· They will subordinate their own interests for the public good
· Problem is factions that have too much power and thus control legislative process even though they don’t represent the majority
· Pluralist
· Factions are ok, natural – they will bargain with one another in order to balance their interests in legislature 

· Power will be spread through these bargains

· There is no public good 

· This concept is about competing interest groups that bargain for power – no one group is dominant but must work together to get results each wants

· Public choice
· Similar to pluralist

· Legislators vote in order to get re-elected
· Work/vote for own self-interest

· Reaction of legislature to judiciary

· Do they have a sensible view of the judiciary? Do they recognize that judges will make mistakes as well as Congress?

· If evolution is important doesn’t this mean the judges must recognize when the statutes are out of sync with society? Is the judiciary in sync with society? Do they know what’s going on? There clearly have been times in history when they haven’t been.

· Is the legislature in a better position to be in sync with society?

· Hardest parts of statutory interpretation are dealing with:

· Evolution of statute

· Changing values of society
Benzene Case
· In effect this is remanded with some guidance as to how to structure the rule in order for it to be supported

· There may be a cost benefit analysis required

· Stevens – the risk to workers must be justified by some amount of benefit – can’t just require the standard without looking into costs and benefits

· Powell – there isn’t yet enough evidence that these standards will keep workers more healthy – they just assumed a lower standard would result in less sick workers – agency must provide a record of the findings that support the regulation for court to review

· Rehnquist – raises issue of non-delegation doctrine – Congress shouldn’t delegate its powers – if want administrative agency to run certain regulation have to give an “intelligible principle” for agency to follow in creating rules

· Marshall – court’s job isn’t to decide for itself what the best cost-benefit analysis decision is – it’s up to administration to make the decision – if agency makes a rule it should be upheld as long as there are reasons – he doesn’t like “significant benefit” which was touted by the majority as a good standard

Cotton Dust Case
· Brennan – looks to plain meaning of statute to support decision that cost-benefit analysis is not required – if Congress had intended it the words should have clearly said that – there are statutes where Congress wrote in a cost-benefit analysis – can’t interpret one part of statute to read out or nullify another part of statute

· Specific governs general – can’t look to general terms when specific section discusses issue

Moragne v. States Marine Lines 

· Statute only allows cause of action for wrongful death of sailor in federal waters

· Why? Is this important? Did they want state law to apply in state waters?

· Harlan says that Congress was only trying to create uniform result – it thought it was doing this

· Congress didn’t intend for there to be different laws in different waters according to state – development of law has created disuniformity

· Solution is that Congress intended for uniformity thus there should be a cause of action here

· This is a legal process theory decision – the role of gov’t is to solve the problems of society – in this case court must solve problem of pl.

· Role of common law in interpretation of statutes:
· If law is made by common law alone you can get bizarre results that don’t make sense – in this case the result of following common law is to deny a cause of action in these specific circumstances, though it would be allowed if death occurred elsewhere (geographically), and to deny for no clear policy reason just b/c following old decisions
United Steel Workers v. Weber (1978)
· Griggs v. Duke Power – even facially neutral employment practices (requirement that employees have high school diplomas) can give rise to Title VII violations, discrimination

· Thus w/o 50% black rule co. might face discrimination claims 

· Brennan – narrow interpretation reads “not required” language as meaning affirmative action is permissible – if Congress wanted to preclude voluntary private affirmative action could have written statute that way but didn’t – employers can grant preferential treatment, not mandated but can do it voluntarily

· Background and intent of statute – Civil Rights Act passed by Congress in order to stop discrimination / fix racial imbalances – blacks had higher unemployment b/c less access to education and training opportunities – Congress was trying to correct this and give blacks access to better jobs and training even if they didn’t have the requisite education, etc. 

· Brennan clearly felt that holding for Weber would be taking a step back – it would go against the reasons this statute was passed, its goals 

· Blackmun –  clearly without the 50% black rule the co. could have been subject to claims of discrimination under Title VII thus they’re allowed to pre-empt that by creating this rule

· Rehnquist – goal of Title VII was neutrality – meant to eliminate any preferential or discriminatory treatment – plain meaning of language
Johnson v. Transportation Agency

· Brennan

· Affirmative action ok as long as it’s not determinative – race/sex one factor taken into account along with others – not permanent or based solely on numbers (quota)
· Created to fix imbalance based on stats of area work force – Weber said you can pre-empt a Title VII claim for discrimination by affirmative action – can’t fix the past but can try to be more balanced through affirmative action

· Congress hasn’t overruled Weber so must have agreed with it

· Stevens

· Weber is the law now – must follow precedent – decide case by case whether aff. act. ok 

· Court is interpreting statute contrary to intent of those who passed it – this is ok b/c need this interpretation now – stare decisis

· Scalia – Dissent

· Weber should be overruled

· Arguing for strict, literal interpretation of statute

· Problems w/ legislative re-enactment 
· The important intent is that of the original Congress that passed the bill – they can’t correct a wrong interpretation 

· May be reasons that Congress doesn’t want to re-visit the statute or can’t – this doesn’t mean they intended what court decided
South Corp. v. United States

· One section of a statute can’t be interpreted in a way that eliminates or eviscerates another section

· Congress’ intent was clear despite unclear language

· Can’t read section A the way pl. urges b/c this would read out or eliminate section E (exclusions)

· Court looked at both text and intent of Congress 

MCI v. AT&T

· Battle of the dictionaries – AT&T argues that FCC didn’t have the power to make this rule under the statute which says modify
· MCI found a dictionary that defined modify as making major changes
· Holding (Scalia)
· Modify = change slightly – incrementally – all other dictionaries agree on this – dictionary MCI uses wasn’t even around when statute was written

· FCC didn’t have authority to do this – clearly big change, basically getting rid of requirement except for AT&T 

· Scalia believes in legislative supremacy – if the legislature enacted something the agency must be subordinate and do what Congress said – Congress has to be very clear on what they want – court’s job is only to follow what Congress says regardless of what they may have meant
· Stevens – Scalia is taking textual-ism too far – defining the word is helpful but then you have to analyze what Congress wanted – Congressional intent supports FCC
American Mining Congress

· Textual - Starr says that it is not discarded if it is to be reused – purpose of statute was to encourage alternatives to disposal – i.e. recycling 
· Purposive - Mikva says purpose was to allow EPA to protect against risks to health and environment – action may not fit plain meaning of statute but fits purpose
Church of the Holy Trinity

· Entirely purposivist approach – i.e. the statute was not intended to have this reach
· Absurd Results Doctrine

· Doesn’t make sense to bar minister under immigration statute even though text on its face supports this – Congress clearly didn’t mean this to apply as broadly as written – legislative history shows that there would have been an amendment to exclude "services” but not enough time to amend
Brown & Williamson

· Holding (O’Connor)

· Textual – Labeling of an unsafe product not within scope of statute

· Legislative history – if Congress has spoken directly on an issue that’s the end of it – here they have, precluded FDA regulation – Congress intended to and has regulated tobacco on their own and considered but rejected FDA regulation

· Dissent (Breyer)

· Textual – products fall within the scope of statute which defines what agency can regulate – court is reading statute to say must ban but it says may ban – language allows agency to regulate rather than ban

· Purpose – statute’s purpose is protecting public health – this supports regulation – Congress never said agency didn’t have jurisdiction, just created statutes on topic – statutes not inconsistent w/ agency regulation
· Change in agency position b/c of emerging info
Sweet Home

· Holding (Stevens)

· Agency’s position supported by statute – plain meaning of word “harm” can be indirect – interpreting word as meaning force makes it redundant – court shouldn’t interpret words in statute as redundant

· Regulation supports purpose of statute 
· Court of Appeals interpreted harm to have similar meaning to words around it but this assumption is flawed b/c the word should not be subsumed by those around it 

· Legislative history supports broad interpretation of word “take”
· Congress gave Secretary discretion to define harm

· Dissent (Scalia)

· Take = only acts done intentionally and directed at animal – historically defined this way
· Legislative supremacy – must go by words Congress used

· Agency’s definition of take incorporates the daily activities of many industries and unfairly makes them subject to liability even if they’re not aware of the harm they’re causing

2) Constitutional Issues
a) Delegation of Power
Intelligible principle – if Congress wants to delegate power must give some standards – guidelines for exactly what power its giving
· Why intelligible principle?
· Makes it possible for judicial review – if judiciary doesn’t know what Congress wanted they can’t decide if agency exceeded authority
· Accountability –  people have influence over Congress through elections but no direct impact on agencies
· Deliberation – principle shows Congress has thought about problem and come up with a solution instead of just passing problem on
Concerns behind the non-delegation doctrine?

· Negative role of factions – our legislative process is set up to ensure consensus for legislative acts b/c worried about factions taking over – agencies circumvent this process 
· One branch encroaching on another

· Accountability

· Congress often passes very broad statutes and the courts are very unlikely to say that there is no intelligible standard – almost anything will do 
Schechter Poultry (1934)

· Act authorized President to create codes to promote fair competition

· Act was held to be too broad a delegation of power – no restrictions that would make this comparable to other gov’t agencies which have been approved
· Allows not just regulation of problems in industry but institution of regulations that President thinks would help
Amalgamated Meat Cutters (1971)

· Case sows that intelligible principle is an easy standard to meet 

· Differentiated from Schechter b/c limited time period – creates a restriction

· Also requirement that regulations be fair and equitable read into statute

· Decision of whether a standard exists must be made with reference to intent of statute

· Courts have ability to review executive’s actions to make sure they were properly exercised

· Statutes should always be interpreted to avoid constitutional questions if possible – thus AMC’s extreme interpretation needn’t be considered by court

· Where can the court look for intelligible principle?

· Here Judge Levinthal is taking a broad perspective and looking at purpose and legislative history as well as text for principle

Benzene (Rehnquist)
· “Feasibility” standard is too broad – it’s not really a standard – could be used to justify extreme or very loose controls

· Problem is statute was vague enough to allow cost benefit analysis or  not – this is such an important decision it must be made by Congress not by an agency
American Trucking

· DC Cir. says statute too broad, no principle – agency can cure statute by developing an intelligible principle or standard of some kind
· Scalia – statute must stand or fall by itself – legislative branch must provide intelligible principle can’t be provided by executive branch – statute is specific enough – Congress doesn’t have to state precisely how much regulation is required – court has never demanded exact criterion before
b) Executive Control
· How much power does President have over regulatory state?

· Removal power 

· Executive orders that direct agencies to act in certain ways

· This creates a problem with efficiency b/c these may conflict with other rules created by agencies, etc.

· Should the president be able to consolidate and/or smooth out conflicting regulations? Coordinate agency functioning?

· Can president create a plan for regulatory regime? Starting with Reagan all presidents have done this
Chadha

· Legislative veto is unconstitutional b/c circumvents the constitution’s process for legislating – efficiency is not a good enough reason to flout the constitution – all legislative actions by Congress must conform to constitutionally created process
· Also circumvents presentment clause which ensures Presidential agreement 

· Dissent (White)
· Presentment clause applies only to bills

· Congress can delegate power so makes sense to say they can reserve it

· Congress can do whatever it wants as long as the legislation passes and it’s not interfering with other branches – this legislation was presented and approved by both houses and president
· There is no substantive difference between this system and forcing them to go thru the whole bicameral process – it’s still reflecting the democratic process – there is executive review (AG) and legislative branch review (essentially both houses are reviewing b/c they can both act)
Myers

· Power to remove subordinates is inherent in executive power – President may supervise the statutory interpretation of his employees in order to make sure laws are uniformly executed

· Taft does note that Congress has some power to limit president’s removal power for inferior officers

· President can’t influence or control quasi-judicial posts
Humphrey’s Executor 
· President can only remove agency heads for cause – not b/c disagree with president –  independent agency must be able to function free from executive control

· Myers only applies to purely executive officers – very different office from this one – this position is a quasi-legislative, quasi-judicial post

· This agency not connected to executive dept. – granted some judicial and some legislative powers but independent agency (FTC)
Weiner
· Officers of independent agencies are not removable unless Congress says so – agency needs to be able to exercise it’s judgment without interference – constitution doesn’t give President this power so it must be given by Congress

· This is an adjudicatory body – quasi-judicial – Congress is basically creating a new court which is one of their constitutional powers
Bowsher

· Congress can’t give themselves removal power over an executive officer – can only remove these through impeachment – any other type of removal is unconstitutional 
· This would give Congress executive control – violation of separation of power
· Congress can’t give it’s officer executive power

· White – arguing legal process doctrine – this bill went thru constitutional process for passage – Congress can grant this power thru “necessary and proper” clause – President signed this bill so he consented

· The issue here is not whether Congress can tell President to sequester part of budget – the issue is who they give the power to

· There can be some overlap of the branches but here it is too much

· Billman thinks in this case the formal separation of powers doctrine is softening – not returning to Chada
Mistretta

· Sentencing Commission, located in judiciary, which writes sentencing guidelines for all federal courts for criminal proceedings

· Not a court, not judicial power – shared power partly legislative and partly judicial thus no one branch is accumulating too much power

· President can remove the members only for cause – this is ok b/c it’s an independent agency so president shouldn’t have coercive influence

· In this case court is trying to allow some creativity and flexibility in how power is delegated by Congress in order to achieve objectives – combination of clear Congressional guidelines for this agency and shared function of this power (i.e. it’s partly legislative and partly judicial) make it a more acceptable delegation of power 
· The separation of powers does not necessarily mean the branches cannot overlap but don’t want one branch to accumulate excessive amount of power

· Each branch has a sphere of operation/independence – court doesn’t want any branch to enter too far into another’s sphere
c) Adjudicative Power
· This is a “murky” area of law – it has not been completely determined by the court – Billman says you can’t really get a clear idea of what the standard is here – not sure how agency and judiciary power will be allowed to be distributed

· Agencies are generally seen as arms of the legislative branch but these cases they are being given some adjudicatory power 

· The reason for this is probably efficiency b/c of the huge volume of cases – but can also cynically be characterized as legislative taking power from judicial

Crowell v. Benson (1932)
· In general public rights can be decided by agencies but private ones can’t
· Most facts can be determined by agency – but reviewing court should make their own determination of facts on the jurisdictional/constitutional issues
· Dissent – agency collection of all facts ok – court reviews decision not finding of facts

· Part of the problem that creates the confusion between judiciary and agencies is that in Crowell Hughes relies on a precedent that Brandeis wrote (Ng Fung Ho) – but in that case Brandeis was requiring judicial process b/c it was a question of citizenship which he considered a much more important constitutional question – also if he hadn’t required judicial process there would have been no process b/c there wasn’t another adjudicatory proceeding

· Public rights – arising bet. gov’t and individual – can be adjudicated by agencies

· Private rights – arising bet. 2 indiv.’s – may need Art. III court but see Schor
· What does it mean to have judicial review? What are the components?

· Covers all questions of law

· Crowell stands for the proposition that questions of fact can be decided by non-Art. III decision-makers – Art. III courts review to see if there is substantial evidence in the record that supports finding of facts

· Three types of review

· Abuse of Discretion

· Questions of law

· Questions of fact
Northern Pipeline Construction Co. V. Marathon Pipe Line Co. (1982)

· Agencies or agency courts can’t adjudicate contract claims that might have been brought in an Art. III court – Constitution doesn’t allow Congress to give this power to non-Art. III courts – can only delegate to agencies cases involving public rights – those that arise between gov’t and others 
· Constitution forbids this grant of power even though there would be review
· When Congress creates a right it has a lot of discretion in how that right may be exercised – but when right is not a Congressional creation Congress can’t change traditional adjudicatory scheme

· Dissent (White, Powell, Burger) – appellate review is available and claims are not political so can be adjudicated this way

Commodity Futures Trading Commission v. Schor (1986)
· In some sense repudiates Marathon
· Parties have choice btn agency or court – if choose agency it adjudicates all claims including state law claims
· Delegations of power adjudicative power to non-Art. III courts should be examined for acceptability by referring to concerns underlying Art. III 
· Not every private right has to be decided in front of Art III courts
· Four Relevant Factors
· Extent of usurpation of judicial power from Art. III courts – i.e. is Congress taking away too much of judiciary’s power
· Extent the non-Art III forum exercises powers usually in Art III 
· Origins and Importance of right adjudicated – congressionally created?
· Concerns that drove Congress to depart from Art III 
· Pl. waived his right to Art. III court when he asked def. to move claim – or even if hadn’t done this foregoing state case himself was enough to waive this right – parties have option to use agency not forced to

· Agency here deals w/ small area of law – not like Marathon which was trying to take over large area

· There is judicial review
· Dissent (Brennan & Marshall) – creates an ad hoc system where waiver and legislative need will allow any intrusion into judiciary’s power
Union Carbide (1984)
· If Congress creates a private right it can decide how it’s adjudicated

· Brennan says ok b/c necessary for efficiency and judicial review

· O’Connor says ok b/c part of regulatory scheme 
3) Agency Decision Making
a) Due Process
Londoner v. Denver (1908)

· Imposition of tax specific to small group of home owners requires more process than written complaints before assessment levied and need to give notice – taxpayer must have opportunity to be heard at some point before tax is fixed

· If state legislature made tax hearing wouldn’t be required but here tax is made by administrative branch of state gov’t
Bi-Metallic (1915)
· Where more than a few people are affected impracticable to allow everyone concerned to be heard – constitution doesn’t require that every decision have a hearing first so all can be heard – would make running gov’t impossible

· Protection of rights is in political process – if don’t like new taxes elect those who won’t impose them

· Londoner was different b/c applied only to a small group of property owners who were directly affected and no one else was affected

What differentiates Londoner from Bi-Metallic?

· Londoner is a small group of people

· Tax is different – one affects all the same – other is site specific

· Londoner tax based on specific facts that have application only to certain people  so those involved have right to contest these facts

· Londoner (road paving tax) is adjudicative – Bi-Metallic (property tax) is legislative
· O’Connor in Knight “The Constitution does not grant to members of the public generally a right to be heard by public bodies making policy…”
· Due process applies to deprivation of property and liberty
Roth (1972)

· Holding (Stewart)

· Determining due process:
· Must first determine whether there is a protected interest
· Then weigh interests of both sides to determine req.’d process
· Property interest not present – employment contract specifically stated it was only for one year and didn’t provide for renewal

· Issue of liberty interest not raised here so court doesn’t discuss it

· Dissent (Marshall)

· Liberty and property interest infringed here

· Every citizen entitled to gov’t job unless gov’t can give reason why not

· Gov’t may not award employment to some and not others with saying why

· Marshall here is talking about liberty in the sense of liberty to work

· Justices have different conceptions of liberty and property interests

Perry v. Sindermann (1972)
· Property interest may be proven based on rules, common law, etc. but has to be more than just an expectancy – pl. must present proof of interest at trial – if proven would entitle him to hearing as to why not rehired – doesn’t entitle him to job just reasons for firing
· Liberty interest raised here – if board didn’t rehire based on retaliation for his speech it’s a violation of liberty interest – this is regardless of whether he has an entitlement to it
· Gov’t can’t deny citizens benefits based on impermissible reasons – i.e. speech 
· When this case is remanded Sindermann must prove two things to get job back: 

· 1st property entitlement to his job based on the informal “tenure” system – this gets him a hearing
· 2nd termination was based on 1st amendment infringement of free speech – impermissible reason for firing him

· If you lose property right b/c of exercising 1st amendment right you have the right to a hearing to contest this

· Property interest can be based on statute or common law or practice – property includes freedom to do something (i.e. have a certain job) – due process clause does not give rise to entitlement it only protects it

· Liberty interest is freedom not to be hindered in / or barred from doing something which you have a constitutional right to do –  i.e. free speech 
· If a protected interest is found effect is that due process procedure must be added to administrative process – i.e. if there is a discharge there must be a hearing

· Two step process for determining due process:

1. Is this a right that requires due process?

· Liberty or property interest?

· If you allege a certain type of interest you’re entitled to prove that interest and infringement – get to prove this thru some sort of judicial or administrative process – may be fact-finding and issues of law here

2. What process is required? – this requires balancing interests involved

· Compare agency procedure w/ traditional due process (trial)
· States can create new property rights but can’t take away traditional ones
Goldberg v. Kelly (1970) – Brennan 

· Constitutional protections of due process apply to welfare the same as other gov’t benefits – there is a property right

· Extent of due process req.’d depends on weighing gov’t interest v. private interest – if private outweighs can’t terminate benefits without hearing

· Welfare recipients have strong private interest b/c w/o welfare can barely survive – this may effect ability to challenge termination

· Pre-termination hearing doesn’t have to be full judicial trial-like hearing – can just be administrative review of reasons for termination 

· Must tailor process to type of right – process req.’d: 
· Notice – NY procedure for this adequate (just have to have hearing before termination)

· Present case and evidence orally – written submissions not good enough b/c factual dispute and welfare recipients prob. can’t write effectively

· Confront and cross examine witnesses –– factual dispute so need to be able to confront caseworkers 

· Allow counsel but state doesn’t have to provide it

· Decision must be based solely on evidence presented at hearing 

· Must state reasons for decision and evidence relied on but doesn’t have to be formal finding 

· Neutral decision-maker – can’t have participated in decision to terminate

· Dissent (Black) – makes termination too hard for state – means they won’t put them on welfare in 1st place

· The debate between Black and Brennan is:

· If you accept that this is a constitutional due process issue who decides what due process is required?

· Black thinks legislature

· Brennan thinks court

· Administrative state doesn’t have same due process req.’s in all cases – tailored to situation – pick and choose which elements are most helpful

· SSA process

· Questionnaire from both recipient and med. sources (Dr., etc.) – agency can also get 2nd med. opinion

· Informed of impending termination – can review records and respond in writing

· State decision reviewed by SSA official 

· Recipient notified that benefits terminated 

· Option for de novo reconsideration by state agency again reviewed by SSA

· Option for hearing w/ SSA judge

· Option for review by SSA Appeals Council

· Judicial review

Matthews v. Eldridge (1976)

· Determining due process req.’s must consider:
1. Private interest affected 
2. Risk of erroneous deprivation – value of extra safeguards

3. Gov’t interest – burdens of providing more process
· Private interest not as strong as welfare
· Decision based on medical evidence given by unbiased doctors as subjective as caseworkers in Goldberg 

· Presentation of this type of evidence well-suited to written submission – Dr.’s can write effectively – value of more process low
· Public interest in not creating too much burden – requiring hearing would be too difficult for administration – must weigh costs and benefits of adding procedure
· Party presenting evidence effects whether written evidence is enough – in Goldberg it’s caseworker – the reviewer is a supervisor – there is a relationship that may indicate bias so the recipient needs to be able to cross examine b/c reviewer may not do this sufficiently

· In Matthews the evidence is coming from doctors, outside experts – they don’t have the same relationship with the reviewer – cross examination can more easily occur in written form
The Administrative Procedure Act
Statute Requirement of Decision on Record After Opportunity for Hearing?

	
	Yes
	No

	Rulemaking
	1)Formal rulemaking
	3)Notice-and-comment rulemaking

	Adjudication
	2)Formal adjudication
	4)Informal adjudication


1.
Formal Adjudication

APA §554, 556-7 Statute requires adjudicative decisions to be made on record after a hearing.
· If specific language is not contained in the statute requiring on the record determination and hearing courts often still require these things where agency is imposing a sanction or liability

· Courts may read due process into statute to invoke the formal adjudication requirements of the APA – i.e. Wong Yang Sung
· Provisions in particular statutes may supplement or add to APA requirements 
2.
Formal Rulemaking (this doesn’t really happen)

APA §556-7
Statute specifically requires that rules are made on record after a hearing.

· Trial type process with evidence presented, witnesses, cross examination, etc. which results in rule
· Appeal available
· Very time consuming and expensive
3.
Notice-and-Comment Rulemaking


APA §553
Statute doesn’t require on record or hearing.

1. General notice in Federal Register
2. Opportunity for written comment – oral argument allowed at discretion of agency
3. When rules are issued must give general purpose and basis
4. Must be 30 day waiting period before goes into effect
· There are significant exceptions that allow agency to create certain types of rules w/o these procedures – i.e. awarding gov’t contracts

· This process made it hard for judiciary to review b/c no records kept

· Lower courts created idea of “paper hearing” which made judicial review possible

4.
Informal Adjudication

· No guidelines provided

· Judicial review based on administrative record – if not enough can remand for development of record
4) Judicial Review
Three categories of judicial review:

1) questions of fact

2) questions of law

3) questions of policy

Nat’l Petroleum Refiners Assoc. v. FTC (1973)

· Agency’s historical interpretation of enabling statute (that they couldn’t make rules) not demonstrative

· Rulemaking is much more efficient than adjudication – saves time, and money – more fair b/c new rules affect all regulated parties at same time – adjudication is too slow a process for effecting policy changes

· Legislative rules more comprehensive than adjudicative ones

NLRB v. Universal Camera Corp. (1950-1)
· Agency can’t ignore examiner’s findings nor do they have to defer to him – his findings are part of record 

· Courts review agency fact finding for substantial evidence on the record as a whole – can set aside Board decision if it feels decision not supported by substantial evidence from record as a whole (including examiner’s findings)
· This applies to formal adjudication and formal rulemaking

· Agencies are given discretion b/c expert in their field – more experience w/ situation so understand facts better
Scenic Hudson (2nd Cir. 1965)
· Agency must consider all relevant factors in making decision – record must include info on all relevant questions so court can review decision – here specifically environmental concerns and scenic beauty

Rehearing en banc
· Commission considered relevant factors

· Objections on which case was remanded have been met

· Court won’t substitute own judgment as long as commission’s decision based on analysis of all factors
Overton Park (1971)

· Secretary not required to issue formal findings
· Statute intended to protect park land thus Secretary can’t build on park land unless finds alternative routes present unique problems – cost benefit doesn’t work b/c park land clearly cheaper

· Court required to engage in substantial inquiry into decision:
· 1st decide if Secretary acted w/i scope of authority

· He did

· 2nd was actual decision arbitrary, capricious, etc. – based on consideration of all relevant factors

· Court can’t substitute it’s own judgment for that of Secretary only overrule is decision not reasonable
· 3rd did decision follow procedural requirements

· Court can’t review here b/c not enough record – need full administrative record 
The Pre-Chevron Period
NLRB v. Hearst (1944)

· Congress meant for uniform nat’l interpretation of word “employee” in NLRB

· Interpretation of statute which agency administers is left to agency b/c they have more experience and expertise 

· Agency interpretations will be accepted if warranted by record and reasonable  basis in law 

Skidmore v. Swift & Co. (1944)

· Congress rested authority to interpret this statute w/ courts rather than agency

· However administrator is expert – his opinion is relevant and should be respected even though it wasn’t reached through adjudication

· Administrator’s opinion is not controlling but persuasive and will be more or less so depending on:

· Thoroughness of consideration
· Validity of reasoning

· Consistency w/ other pronouncements
· All factors which make it persuasive
Legislative rule – comes from delegated rulemaking authority/legis. power – binding 

Interpretive rule – comes from indirect/discretionary power – i.e. administrator’s opinions – not binding
CHEVRON (1984)

· When reviewing agency interpretation of statute court asks two questions:

1. Did Congress speak to the issue? 

· If so the inquiry ends here b/c must do what Congress intended – must determine that Congress spoke to the precise question at issue
· If not – statute is ambiguous or silent about issue – move to step 2
2. Is the agency interpretation reasonable? 
· If so court will uphold it – not court’s place to decide which of possible reasonable positions is correct – must defer to agency
· In Chevron court uses “arbitrary and capricious” language – Billman said reasonable
Views of why Chevron created deference rule:

· Agencies have more expertise and connection to political process/pressure

· Deference creates less conflicts in court and more uniformity

· If Congress leaves something ambiguous in statute (Congress’ intent can’t be determined w/ traditional tools of stat. int.) answer is a policy decision which are for political branches not courts 
· Scalia – courts defer to agency decision when Congress gave agency discretion to make certain determinations – when there is ambiguity it’s assumed that there’s discretion – only question is did the agency act w/i its scope of discretion?
· Court can take into account whether agency has switched positions when determining if position is reasonable – but the likelihood is that the change of position will not be a heavily weighted factor b/c it probably reflects political process (ex. change in party in power)

· Very few statutes will be overturned based on step 2 b/c it’s unlikely that an agency’s position will be completely unreasonable

· Courts sometimes allow agencies to construe statutory terms in a way inconsistent w/ plain meaning if that’s only way to get reasonable results – i.e. EPA Safe Drinking Water
· Courts say agencies don’t have to apply statutory terms literally where the issue is de minimis/trifling – these exemptions are permitted w/ an adequate factual showing
INS v. Cardoza Fonseca (1987)

· Holding (Stevens)

· Pure question of statutory construction is for courts 

· Sort of saying that under Chevron step 1 court determines Congress has spoken – wanted 2nd statute broader than 1st
· Distinction between pure questions of law (construction of statute) and questions of fact (applying statute to case) – pure law for courts – don’t have to defer 

· Congress spoke enough to this issue court can take control here and interpret will of Congress instead of deferring to agency 

· Regardless of how reasonable it is agency position can’t change what Congress intended

· Concur (Scalia)

· Congress hasn’t really spoken to this issue

· Clear rule of deference should be created so that precedent is clear

· Agrees w/ holding so seems to go to step 2 and decide agency position is unreasonable 

· Problem w/ Stevens’ distinction is it’s hard to determine what is pure law? – it’s uncommon to find a case where the issue is purely one or the other

MCI (1994) (Scalia)

· Did Congress speak to the issue?
· When statute was written couldn’t have know what telecommunications market would turn into
· Under step 2 this position would probably be considered reasonable – Stevens seems to think so in his dissent
· Scalia’s opinion seems to be a step 1 decision – Congress spoke to issue by saying can modify – modify doesn’t mean get rid of
Sweet Home

· Court upheld agency decision – seems to think it’s a step 2 case

· Congress didn’t speak and agency position is reasonable – there is a rational basis for the position 

· Seems to be saying Congress spoke a little bit but not specifically enough – didn’t assert intention to adopt opposite view
Brown & Williamson

· O’Connor sees this case as a step 1 case – Congress clearly didn’t intend to give this responsibility to agency – statute perhaps somewhat ambiguous but combined w/ other statutes it’s clear that Congress did not mean to give juris.

· She brings in all relevant statutes not just the one at issue here

· She wants to create a distinction here between extraordinary and ordinary cases 

· Extraordinary cases – important legal questions – can be tougher about step 1 inquiry – extra scrutiny on Congress’ intent 

· Ordinary cases – legal question not that important 

· Breyer seems to see this as a step 2 case – he thinks statute is unclear so move to step 2 – regulation reasonable
Christensen v. Harris County (2000)

· Holding (Thomas)

· Case deals w/ an opinion letter which doesn’t have force of law – not like adjudication or rulemaking – thus no Chevron deference – only respected as per Skidmore
· Concurrence (Scalia)

· Chevron deference not limited to adjudications and regulations – applies to all official positions of Dept. of Labor – would give deference here b/c amicus from Sec. of Labor

· Agree w/ holding b/c position not reasonable – Step 2

· Dissent (Breyer) w/ Ginsburg 

· Scalia may be right that Chevron deference should be granted here
· Agency position reasonable

· Skidmore deference appropriate in some cases
Chevron analysis

· Step 1 – pretty clear that Congress didn’t speak to issue – clearly ambiguity here

· Scalia, Breyer & Ginsburg move to step 2 but disagree as to reasonableness 
· Majority decision says Chevron doesn’t apply to this type of agency opinion
· Majority’s view (& Breyer’s) is that there are three possible outcomes: 

· Chevron deference

· No deference

· Middle ground Skidmore deference 
Thomas’ analysis

· Says need more than silence in statute – if Congress didn’t expressly give the agency authority to interpret statute can’t assume they have it – must be some form of authority – i.e. adjudication, notice and comment rulemaking –  leaves open question of whether there can be other forms of evidence for authority besides rulemaking or adjudication – says there may be but doesn’t say what – this is the main problem Scalia has w/ the opinion
Scalia’s Position in both Harris and Mead
· Either Chevron deference or not – no middle ground deference – any authoritative position of an agency should be followed by the court as long as reasonable – even if court thinks another view is better – if there is silence or ambiguity authority is assumed
U.S. v. Mead (2001)
· Holding (Souter)

· Only give Chevron deference when Congress appears to have given agency authority to make rules carrying the force of law and agency interpretation in question is based on this authority 
· Usually Chevron will apply to formal adjudication or notice and comment rulemaking but may be time when applies w/o these 

· Tariff rulings are individual – can be used to determine tariffs on others but not binding – Congress did not intend this agency view to have the force and effect of law 

· But does get respect under Skidmore
· No need to have only two options (deference or not) – wide range of administrative actions calls for range of deferences 
· Dissent (Scalia)

· Majority is changing Chevron
· Assumption of authority now replaced by req. of proof of authority – unclear what this means – what evidence required?

· Should be either Chevron deference or not – would give deference here and position is reasonable

· Scalia trusts agencies more than federal judiciary b/c political process 

· No deference given to:
· Litigating positions

· Interpretation of statute used by many agencies

· Interpretations of other agencies’ regulations

· Deference

· Legal interpretations adopted during:
· Formal adjudication

· Notice and comment rulemaking

· Formal rulemaking 
Ohio v. Dept. of Interior (1989)

· Lesser of

· Congress spoke clearly enough (step 1) – lesser of rule doesn’t fall w/i what Congress intended b/c doesn’t give proper weight to restoration and replacement values

· DOI argued it was a step 2 case – might have been ruled unreasonable even if court found it was step 2

· Market value

· Probably step 2 issue – court says unreasonable to use only market value

· CV

· Court thinks this is step 2 – statute  ambiguous – deferring b/c reasonable position here – this is w/i scope of what Congress intended 

· Arbitrary and capricious standard is the one used if Chevron not applied pretty similar to reasonableness question under Chevron step 2

Allentown Mack v. NLRB (1998)

· Holding (Scalia)

· Policy not arbitrary and capricious – can use procedures and standard articulated
· Decision not supported by record

· Agency is applying higher standard than it’s articulating – but court will only apply articulated standard
· Reasonable jury could not have found this way based on applying articulated standards to record as a whole – must draw all inferences evidence demands can’t pick and choose which evidence to believe 
· Dissent (Breyer) w/ Stevens, Ginsburg & Souter

· Standard is objective reasonable doubt not just reasonable doubt

· Board doesn’t credit statements made during interviews – views cautiously employees talking about other employees

State Farm
· Holding

· Rescission of reg. was unreasonable – must either re-instate it or further examine issue

· Scope of review is arbitrary and capricious standard

· When agency changes policy must provide reason stronger than reason for initial policy

· Court doesn’t supply reason if agency doesn’t say it

· Chevron Analysis

· Not a Chevron case – arbitrary and capricious – but similar to Chevron step 2

· There is similarity between Chevron reasonableness inquiry and arbitrary & capricious review                  

ERISA (1974)

· Goals

· Utilize statutory construction and interpretation

· Understand Reasons for Congressional Action

· Constitutional Hook

· Justifications for regulation

· What are the State vs. Federal considerations? (Preemption)
The Statute

· ERISA regulates employment contracts – modifies results of the private market

· Problems intended to fix:
· Bad flow of info to employees

· Problems/costs of administration 
· 3 options for state laws under ERISA:

· Not pre-empted – default position for anything state usually regulates

· Pre-empted – anything related to employee benefit plans (§514(a))

· Saved – if related to but regulates insurance (§514(b))
Shaw (1982)

· NY disability law requiring pregnancy benefits and HR law outlawing discrimination based on pregnancy both related to benefit plans thus fall under pre-emption clause
· Both plain language and legislative history show that Congress intended “relates to” in broad sense – thus wanted to include all laws that relate not just those that deal w/ same subjects as ERISA
· There is a need for uniformity b/c if subject to different laws in different state will have higher administrative costs – this will only hurt employees
· ERISA can’t pre-empt HR laws that are enforcing rights under Title VII b/c this is federal right 

· But does pre-empt HR laws that go beyond Title VII – Title VII is neutral on pregnancy

· Plain language clearly shows Congress didn’t intend for parts of plans to be exempted – only whole plans which were solely maintained for compliance w/ disability laws

· ERISA doesn’t pre-empt disability laws however b/c these laws can be enforced thru benefits plans outside of ERISA plans

· State can’t regulate ERISA plans but can require additional plans to fulfill disability law requirements 

Metropolitan Life (1984)

· Mass. State law which mandates insurance benefits falls under pre-emption clause but saved b/c regulates insurance
· Must assume Congress didn’t intend to pre-empt traditional areas of state regulation

· Argument that the law is really a health law and not an insurance regulation law unpersuasive – Congress made no distinction between types of insurance laws and no such intention is evidenced – insurance laws have traditionally regulated benefits

· Plain language and common sense reading support exemption

· Pre-emption and savings clauses are contradictory b/c simultaneously saying want uniformity across nation and allowing states to retain there ability to regulate major aspects
Pilot Life (1987)

· State tort law that allows cause of action for bad faith pre-empted by ERISA and not saved b/c it’s not an insurance regulation

· Pre-emption clause intended to be broad – this law clearly relates to employee benefit plan

· McCarran-Ferguson factors
· Applies only to insurance industry

· Spreads risk

· Integral part of relationship between insurer and insured

· This law doesn’t fit definition of regulating insurance

· Common sense reading doesn’t support insurance regulation b/c law applies to all breach of contract cases

· In addition must look to legislative intent of ERISA as a whole – Congress intended that claims for benefit plans only be brought under ERISA to create uniformity 
· Legislative history clearly shows that Congress meant to pre-empt state  law causes of action
Firestone Tire (1989)

· Courts used arbitrary and capricious standard from LMRA b/c similar req.’ s for fiduciaries or administrators of plans – using same standard is not entirely appropriate 

· LMRA doesn’t create cause of action against fiduciaries but ERISA does

· Standard of review based on trust law b/c ERISA is drawn from this area – fiduciaries generally granted deference if terms of trust say so – not true in F’s plan – courts review de novo in trust cases such as these

· ERISA was enacted to protect contractual terms between employees and employers – before ERISA employee benefit plan claims were treated as contract claims – doesn’t make sense to give them less protection than this when intention was to give them more protection

· Congressional inaction on bill to make standard de novo doesn’t signify acquiescence to arbitrary standard

· Possibility of more litigation b/c of lower standard not strong enough reason to maintain higher standard

· Claims can’t be brought by those that claim to be participants unless they have a colorable claim that they’re entitled to benefits or will be in future

· Plain meaning of participant will be used to define the term – this is consistent w/ Congress’ intent

Ingersoll-Rand (1990)

· State cause of action for employee who claims wrongful discharge in order to keep him from being eligible for benefits of employee benefits plan
· Congress used clear language to create broad pre-emption – wanted regulation of employee benefit plans to be solely a federal issue 

· This law is related b/c req.’s ERISA pension plan for cause of action – cause of action is based on the existence of the plan

· Intention was uniform administration & to keep costs low – allowing state cause of action would be a burden on plan and could produce different results in different juris.’s

· ERISA creates causes of action – this claim is prototypical of the type Congress intended to deal w/ under ERISA

· Legislative history also shows Congress wanted to pre-empt state law actions
Varity Corp. (1995)

· Holding (Breyer)

· Employees allowed to sue as individuals under ERISA §502 – language in this section and others supports this conclusion
· Specific over general canon not relevant here
· §502 (a)(3) was meant to be a catch-all giving relief of any ERISA violation – legislative history supports this

· Intent of legislation was to protect employees which supports giving them individual causes

· Dissent (Thomas) w/ Scalia & O’Connor

· Individual right of action not available

· §502(a)(3) would allow this cause only if read in isolation – clearly the preceding clause was meant to deal specifically w/ breach of fiduciary duty

· (2) specifically deals w/ this so shouldn’t look to (3) – reading (3) this way makes part of §409 superfluous

· Repeated use of language that fiduciary relationship is w/ respect to plan shows that Congress meant to deal w/ it this way

· Congress’ intent was to protect all beneficiaries by dealing w/ fiduciary breaches toward entire plan not individuals
Du Buono (1997)

· State tax laws not pre-empted

· “Related to” language can’t be read so expansively b/c relations can extend forever – can’t rely on language to draw the line for pre-emption b/c too vague 

· Congress meant to leave some state laws intact – party arguing for pre-emption in case like this must overcome presumption that Congress did not intend to take over areas of traditional state regulation

· This law is just a general regulation that imposes burdens on ERISA plans but is not related to plans in sense that Congress intended

UNUM Life (1999)

· Uphold notice/prejudice law regulates insurance as matter of common sense – 9th Cir. found this SC will not disturb finding so heavily based on state law

· Not like law in Pilot Life – this law applies specifically to insurance co.’s – hasn’t been applied generally to contract law

· Law reflects policy concern specific to insurance – want insureds to be paid 

· McCarran-Ferguson insurance factors not required just relevant

· UNUM’s argument that state law should be pre-empted where it affects terms of ERISA plans would read out savings clause

· Law complements rather than contradicting ERISA terms

Rush Prudential (2001)

· Ill. State law providing independent medical opinion for challenged denials of care saved 
· When trying to reconcile pre-emption and saving provisions must rely on plain language – can’t assume Congress would usurp state police powers unless expressly stated

· Common sense – HMO’s are the new form of insurance – many spread risk – Congress defined HMO’s as providing insurance in HMO Act which it passed 1 yr. before ERISA

· Possibility that law could include  non-insuring HMO’s in very small number of cases doesn’t mean law should be pre-empted 

· McCarrin-Ferguson – reserve question of whether law spreads risk (don’t need to determine this b/c fulfills other two) – certainly affects relationship – also aimed at insurance industry although only applies to HMO’s

· Not pre-empted for providing additional cause of action outside ERISA – this isn’t a cause of action – simply a regulation like UNUM ‘s – doesn’t add to remedies provided for in ERISA – doesn’t conflict w/ Congress’ intent of uniformity b/c saving insurance laws necessarily creates disuniformity 
· Dissent (Thomas) w/ Rehnquist, Scalia, Kennedy thinks this is an additional remedy like Pilot Life
Miller (2003)

· KY law that requires HMO’s to cover services of any Dr. willing to abide by terms of plan saved b/c regulating insurance (HMO=insurance see Rush)
· Savings clause saves laws that regulate insurance not insurers (ex. general laws that affect insurers but are not directed at insurance specifically, like minimum wages, etc.) – won’t save all laws that affect insurance industry

· KY law is directed at insurance industry – fact that Dr.’s are also affected does not defeat this b/c law is not aimed at Dr.’s – this is side effect of law

· In effect putting a condition on the practice of insuring 
· Law affects risk pooling b/c expands number of providers insured can go to – prohibits insured from agreeing to smaller pool of providers for lower rates

· No longer rely on McCarran-Ferguson following are factors:
· Be directed specifically at entities that provide insurance

· Substantially affect the risk pooling arrangement between insurer and insured

Black & Decker (2003)

· ERISA plans not required to follow treating physician rule from SSA which 9th Cir. wanted to apply – ERISA provides for fair review of claims – requires written explanation of denial – Sec. of Labor promulgates reg.’s for ERISA didn’t implement this rule 

· There are arguments against as well as for this doctrine but legislative branch better equipped to decide if it’s necessary – not place of courts to impose this

· SSA is an entirely different regime and thus rules for it may not be appropriate for ERISA – Sec. of Labor didn’t apply this even though could have
· If Sec. of Labor wanted to apply this rule would get Chevron deference

· Deal was ERISA set up a federal scheme of remedies – no damages can only re-coup benefits – labor and management agreed on this b/c in return for only allowing these remedies employers are more likely to offer plans b/c costs are less

· 3 different types of ERISA cases:

· Pre-emption from general laws

· Saved insurance laws (UNUM)

· Pre-empted b/c remedy (PilotLife)
Davila (2004)

· Pl. arguing law not related to ERISA – separate remedy against Dr. or plan administrator – doesn’t come under ERISA analysis
· Pegram case – if Dr.’s decides both treatment and coverage decision not subject to ERISA b/c not fiduciary decision
· Pl.’s trying to use this case to argue same situation w/ their case – not a fiduciary decision thus not under ERISA
· Here Dr.’s decision not basis of claim – challenging plan’s coverage decision which is not intertwined w/ Dr.’s decision
· If Dr. is not involved in decision then it’s a fiduciary decision even if medical knowledge is involved
· Holding (Thomas)

· Employees must sue under ERISA in federal court – can’t use outside cause of action b/c Congress didn’t intend to authorize remedies not found in ERISA – policy decisions made reflect careful balancing of interests

· Any state law that duplicates, supplements or supplants ERISA remedy is pre-empted

· Benefits determination generally a fiduciary duty/decision even if based on medical facts

· Concurrence (Ginsburg) w/ Breyer

· Agree w/ court but voice strong concern about state of ERISA – no proper remedy available in this case 

· Congress must have intended compensatory damages to be available – may be possible for pl.’s to sue for these damages under breach of fiduciary duty – Congress or court should reconsider 

· Court says §502 seems pretty broad – anything that duplicates, supplements, or supplants ERISA remedies is pre-empted – this language comes from Ingersoll-Rand
· Why was this not analyzed as we’ve normally seen – under §514 law relates to an employee benefit plan then decide if saved?
· Two types of pre-emption
· §514(a) & (b) – if the law is regulating a term of the contract
· §502 (a) pre-emption b/c remedy – even if it regulates insurance (and thus would be saved) it will be pre-empted b/c provides an outside cause of action 
· Thomas is focusing on legislative compromise aspect – federal remedies should be only ones b/c act reflects balance of interests
· Ginsburg thinks hole in federal remedies that state is trying to rectify – court’s narrow interpretation of §502 (only allows equitable relief not compensatory damages) a problem in this case b/c injuries more extensive 

· Pl.s harmed by plan’s denial of treatment can’t get damages only get cost of original treatment 

· Under traditional trust law if a fiduciary breaches duty it can be required to provide “make whole” remedy even though it’s called an equitable relief

· Dissent argues that if neither court nor Congress fix this problem there will be continual pre-emption problems – conflicts w/ state law will arise again and again b/c state will try to protect their citizens

